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The Law of Recognition versus 
International Development Law and 
International Economic Law

THE LAW RELATING to recognition is new. It reflects the need to 
recognise the importance of culture, diversity and identity in inter
national law in order to respect what it is that imparts meaning 

to the lives and history of individuals, women, groups and peoples and in 
order to put an end to the countless denials of recognition to which they are 
subject. The law of recognition makes it possible therefore to take account 
of demands made in symbolic and cultural terms and no longer in terms of 
rationally defined material interests as is the case for most of development 
law, thereby suggesting that a major redistribution of the demands for justice 
has come about over the last 20 years.1 It must be observed, even so, that 
the distinctions between development and recognition have been simplified 
with respect to what is a far more complex reality.2 In differentiating between 
them in this way for the needs of analysis, I have deliberately ignored the 
way in which they are intertwined and have therefore provisionally left aside 
an aspect that ought to be developed as it is essential to understanding all of 
these changes. I would like to give a glimpse of how, far from being separ
ate entities, the situations relating to development and recognition are often 
intimately bound together in such a way that claims about them very often 
overlap. This intermeshing cannot fail to have repercussions on the interplay 
of the rules and practices of the law pertaining to recognition with the rules 
and practices of development law. But the relationship between the law of 
recognition and international economic law must also be examined insofar 
as, as with development law, international economic law may restrict many 
of the effects of the law of recognition. 

1 Alain Caillé, ‘Introduction’ to Alain Caillé (ed), La quête de la reconnaissance. Nouveau phé-
nomène social total (Paris, La découverte, 2007) 5.

2 See Fraser, Qu’est-ce que la justice sociale?Reconnaissance et Distribution (Paris, La découverte, 
2005) 18 ff.
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I Intersecting Situations and Demands

We probably need to look back briefly to understand why the question of 
cultural identity ousted the questions of development and economic redis
tribution from centre stage. The new postCold War paradigm of recogni
tion developed internationally because it met requirements that had until then 
been secondary to development needs. During the Cold War, it was economic 
issues that were the focus of attention for international political actors and 
that crystallised opposition between East and West and between North and 
South, prompting controversy over economic and social rights, over the New 
International Economic Order and over classical development law. After the 
Cold War, with the triumph of globalisation and liberalism, new expectations 
relating to identity and culture superimposed themselves on the expectations 
of development. As Fraser emphasises, the new perception based on the con
cepts of identity, difference and cultural domination stole a march on the old 
socialist perception, which was largely discredited after 1989, and on all the 
interpretative schemas involving economic exploitation and oppression.3 The 
struggle for redistribution also yielded to the struggle for recognition, includ
ing internationally. Culture and identity thus became the key explanations to 
postCold War conflicts and collective frustrations on a worldwide scale. This 
tendency was further nurtured by the general disappointment arising from 
failed development policies that arose at the same time and by the fact that the 
expectations of the first Development Decades sank into disillusion and that 
it was left to the interplay of neoliberal rules of international economic law to 
settle development issues. Questions relating to respect, culture and identity 
gained in importance internationally, pretty much in proportion to the failure 
of development solutions and to the declining interest in them. 

But the significance attributed to culture was in turn challenged by  
various strands of thought. Some liberal observers criticised the very prin
ciple of cultural identity, the sociological weight of cultures and the idea that 
they might have a decisive role in the lives of individuals and groups, which, 
it can readily be agreed, makes it pointless to have a body of law designed 
to protect cultures or identities.4 Some postmodern commentators have vig
orously opposed these principles and deconstructed the new dichotomies 
they introduce, while some NeoMarxists have denounced the shift towards 
culture that has supposedly come about at the expense of arguments about 
economic exploitation, notably for the countries of the South, and that has 

3 ibid 14.
4 For examples of this criticism, which is directed above all at multicultural policies, see Seyla 

Benhabib, The Claims of Culture. Equality and Diversity in the Global Era (Princeton, Princeton 
University Press, 2002) and Brian Barry, Culture and Equality: An Egalitarian Critique of 
Multiculturalism (Cambridge, Polity Press, 2000). 
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allegedly contributed to them being overshadowed.5 This has given rise, for 
example, to subaltern studies which, unlike postcolonial studies with their 
focus on cultural issues, seek to let the oppressed make their voice heard.6 
In other words, if the question of the economic and social development of 
Third World states long evinced the struggle for recognition of historical 
and cultural identity, conversely, the highlighting of questions of culture or 
of selfesteem may be used so as to no longer really address economic and 
social matters or to impose true ‘identity dictatorships’7 that reject any idea 
of economic and social development. One of the risks associated with the 
emergence of legal practices of recognition is that demands for symbolic 
recognition may be given precedence over economic and social develop
ment processes and over the defence of a fair international order. There is a 
readiness to grant symbolic acts, to recognise suffering and past and present 
humiliation, but without looking into the causes of suffering and humiliation 
that are very often related to economic and social causes and which therefore 
call for remedies involving economic and social justice. 

The multiplicity of criticism is evidence that the question of cultural ident
ity touches on a particularly sensitive area and many of these analyses rightly 
denounce the limits of the new discourse when it hypostatises culture or 
identity in a way that proves that it is not just mistaken but also particularly 
dangerous with regard to the possible manipulations to which they may give 
rise. It must be observed even so that, embarrassing as they are, such criti
cisms cannot constitute a definitive objection and they often have their own 
limits, like mirror images of the theories of recognition, hypostatising the 
primacy of human freedom or of economics to the detriment of culture. This 
is probably why it came to be realised in recent years that the analysis of the 
existing situation could not be reduced to one or other of these explanatory 
factors, but that they were inseparable and so had to be addressed together. 
A concrete examination of the various situations evoked throughout this book 
shows that those which are socially and economically least favoured are also 
the most stigmatised culturally and therefore that socioeconomic injustices 
are related to injustices as to culture or identity. The circumstances of minori
ties in Europe, of indigenous peoples in Africa, Asia or America, and of the 
48 ‘least advanced’ countries, that is, the poorest in the world, 33 of which 
are African, are typical of this intersection of situations in which the state of 
poverty or extreme poverty of these groups and states is duplicated by their 

5 For an association of the struggle between class and identity see John S Saul, Development 
after Globalization. Theory and Practice for the Embattled South in a New Imperial Age (London 
and New York, Zed Books Ltd, 2006) especially 95 ff.

6 Gayatri Chakravorty Spivak and Ranajit Guha, Selected Subaltern Studies (Oxford, Oxford 
University Press, 1988) and Vinayak Chaturvedi, Mapping Subaltern Studies and the Postcolonial 
(London and New York, Verso Books, 2000). 

7 Sophie Bessis, L’Occident et les autres. Histoire d’une suprématie (Paris, La découverte, 2003) 
314.
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intense social and cultural marginalisation.8 Beyond the situations of groups 
and peoples, the same is true of certain categories of persons, especially 
women, who are exposed to the most numerous and most constant forms of 
economic domination and cultural discrimination. In a recent book, Martha 
Nussbaum evokes many concrete examples of these multiple discriminations 
against women economically and socially, as well as culturally and symbolic
ally and therefore the fact that women are less well fed, less well educated and 
less well cared for because they are less well considered than men.9 Women 
thus incur double economic and cultural discrimination, which is constant 
and pursues them throughout their lives.10 In short, the overlap of these dif
ferent situations shows that economic and cultural factors act together and 
reinforce each other to become even more detrimental to states, groups and 
individuals. 

Now, if economic and cultural circumstances are usually intertwined, 
it is not surprising to observe that current demands are themselves very 
often interrelated and always have been, even if things were not put this way 
because the question of recognition was blotted out.11 The desire to secure 
recognition of one’s dignity and cultural identity and to put an end to the 
denials of recognition is closely wound up with the desire for a better life. 
Thus, the demands for recognition are not only demands for recognition of 
a right to equal dignity or a right to be different, but also social aspirations 
to greater actual equality and to a better standard of living. The Durban 
Conference amply illustrated this on a world scale for states and peoples. 
The denunciation of the unequal socioeconomic conditions of states and 
of the world economic system was constantly associated with the feeling of 
marginalisation and of social and cultural exclusion. As seen above, African 
states are among the sociopolitical groups that experience the most serious 
economic and financial difficulties and the most intense feelings of belittle
ment. The same is true of the claims of minorities, indigenous peoples and 
women, although those claims cannot be examined here. It is not difficult to 
understand, though, that those claims combine aspirations to greater material 
wellbeing and to respect for their equal dignity and identity. 

8 See, for example, General Recommendation No 23, 1993, of the Committee on the 
Elimination of Racial Discrimination (CERD) on indigenous peoples in CERD Annual Report, 
Doc A/52/18 (1997) annex V and General Recommendation No 27 on discrimination against 
Roms in CERD Annual Report, Doc A/55/18 (2000) annex VC.

9 Martha C Nussbaum, Women and Human Development, The Capabilities Approach 
(Cambridge, Cambridge University Press, 2000). See also Partha Chatterjee and Pradeep 
Jeganathan (eds), Community, Gender and Violence, Subaltern Studies XI (New York, Columbia 
University Press, 2000). 

10 Just like minorities or indigenous peoples, they may also suffer from other forms of dis
crimination linked to race, say, or language and religion. See Fareda Banda and Christine 
Chinkin, Gender, Minorities and Indigenous Peoples (London, Minority Rights Group, 2004) 1 ff.

11 The use of the expression ‘Third World’ in itself expresses this tangle of meanings as it 
refers to a set of states that are economically exploited and culturally stigmatised with respect to 
the dominant blocs.
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II The Law of Recognition and Development Law

From what has gone before, the need arises to understand the paired effects 
of the international law of recognition and the international law of develop
ment and to examine how they fit together. 

First of all, it can be observed that some legal rules or practices have a dual 
effect in the areas of development and of recognition. This is the case, for 
example, of all the procedural rules that might restore equity in negotiation, 
information and decision making among states for the benefit of the least 
favoured of them within international economic and financial institutions. 
Not only would such rules allow negotiation, on an equal footing, of basic 
rules that would be more favourable to the least favoured nations in matters 
of development, but they would help to enhance the identity of margin
alised states. Similarly, it has been seen that the principle of development 
aid may be a form of recognition if it has a symbolic meaning and entails 
the donor state’s acceptance of its past responsibility for historical crimes 
committed against others. The rules on the protection and promotion of cul
tures may contribute to eradicating material and social inequalities because 
of the extremely positive and enhancing role of culture, and because of the 
legal protection that such rules may offer states or groups that are otherwise 
economically dominated. Another example is the protection of the rights of 
marginalised peoples over their forests, for such rights secure respect for their 
cultural identity (relationship with the forest) and ensure the conservation of 
their economic resources so as to protect their livelihoods.12 As for forms of 
discrimination affecting women, they are so numerous and intertwined that 
any legal rule guaranteeing women’s rights may have effects on development 
and vice versa.13 This is a connection that is directly affirmed by the procla
mation of the rule of recognition of equality between men and women as one 
of the eight Millennium Development Goals. 

In actual fact, the reverse effect may equally well be obtained. Rules pro
tecting the cultural rights of minorities or indigenous peoples and imposing 
positive measures for the establishment of schools, language centres or media 
may be perceived as creating economic and social advantages that are unwar
ranted in the view of the majority population and engender resentment and 
a feeling of injustice.14 The reparation of historical wrongs may also induce 
negative effects. By way of reparation of the wrong done to the Maoris,  
New Zealand awarded them more generous social aid than for the rest of 

12 See the Rome meeting of 15 July 2011 under the aegis of the Food and Agriculture 
Organisation of the United Nations (FAO) on reforming forest tenure systems; www.fao.org/
news/story/en/item/81870/icode/.

13 See the 1995 Beijing platform for action (ch III, point F); www.un.org/womenwatch/daw/
beijing/pdf/BDPfA%20E.pdf.

14 Banda and Chinkin, Gender, Minorities and Indigenous Peoples (n 10) 5 ff.
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the population, which prompted a very intense feeling of injustice from the 
less welloff and exacerbated their racism.15 Contrariwise, rules on devel
opment may be detrimental to cultures or may harm identities. For exam
ple, the unilateral or treatybased legal practices of development law that 
impose selective and arbitrary conditions on the beneficiaries of economic 
aid may be perceived as stigmatising by those who are forced to accept them. 
Development rules may therefore harm recognition and perpetuate a lack of 
selfesteem that affects an entire people. Besides, the whole of development 
law may be considered as stigmatising in itself through the distinctions it 
posits between states, which can be seen as a continuation of the dichotomies 
of the colonial period.16 It is based entirely on a structure of cultural evalu
ation of world society that is thrust upon ‘developing’ or ‘less developed’ 
nations even if these expressions attempt to avoid the negativity of the former 
categorisations of ‘underdeveloped’ or ‘backward’. One need only see, by 
contrast, the feeling of pride that nations feel when they are characterised as 
‘emerging’. For Philippe Marchesin, apart from considerations specific to 
development, one of the factors in understanding the awakening of the South 
has two elements to it: the desire to retie the strands of history that were sev
ered by foreign domination and the desire to repair the humiliation incurred 
as former colonised nations.17 The fact that this challenge is situated in the 
fields of economics and technology is all the more important for these coun
tries of the South as these were the means that, for centuries, formed the basis 
of Western supremacy over the rest of the world. The arms of the former 
powers have therefore been turned against them. The deep colonial wound is 
thus the impetus for a longing for revenge and it is certain that once achieved, 
the economic and social development of states is this time the most effective 
instrument for reenhancing their identity by putting an end to past feelings 
of inferiority. This explains the declaration of Brazil’s President Lula upon 
his country being chosen to organise the 2016 Olympic Games: ‘Because we 
were colonised, we have a chip on our shoulder about being small. Today, 
that is all over! This is our time.’18

This is why, far from challenging the cultural evaluation structure under
pinning development law, the emerging countries adapt to it because they 
derive from it a feeling of pride at reaching the top of the ladder. And although 
it is an unfair structure of cultural evaluation, it has still got a lot of life left in it 
and will continue to stigmatise countries depending on whether they move up 
or down the development ladder. It raises a dilemma about the development/
recognition relationship; a dilemma concerning all of development law which 

15 Bouda Etemad, Crimes et Réparations. L’Occident face à son passé colonial (Paris, Ed A Versaille, 
2008), 130.

16 See Firouzeh Nahavandi, Du développement à la globalisation. Histoire d’une stigmatisation 
(Brussels, Bruylant, 2002) especially 27 ff.

17 Philippe Marchesin, ‘La revanche pour le Sud’ Le Monde 30 October 2010, 19. 
18 ibid (our translation).
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is introduced so as to erase the material differences between states but which 
operates by taking notice of a difference to which a stigma is attached.19 The 
only solution can be a fair and sustainable system that breaks with any idea 
of a belittling comparative scale, which sets all states on an equal footing and 
so makes development law effective in restoring equal dignity among states 
and peoples. 

Secondly, a well thought out and effective arrangement of rules and prac
tices for recognition and development needs to be devised. If the situations 
and demands are intertwined, if the challenges are closely bound together, 
then the remedies must be designed so as to act jointly or in a complementary 
fashion, that is, they must act at the same time on the development model 
and on the cultural models of representation of individuals, women, groups 
and states so as to address these questions in their totality. Who could believe 
that the problems of postcolonial society between the excolonised and the 
excolonisers could be solved by material prosperity alone, when the logics 
of racism and contempt and therefore of resentment are still present? Who 
could think that the expectations of women, indigenous people or minori
ties might be met just by the recognition of their rights without them being 
accompanied by the legal tools to improve their economic and social circum
stances so as to make those circumstances fair compared with others? 

It remains then for this necessary articulation between the two bodies of 
law to be thought out. In this respect, there is an interesting tendency that 
aims to associate culture and development more closely in the international 
area and therefore to bring together concerns that development law and the 
law of recognition usually address separately. The example can be taken 
of two types of connections that are easy to understand. First, the idea of a 
cultural dimension to development was launched several decades ago, when 
it was realised that there were limits and destructuring effects for identities 
and cultures from the imposition of the Western model of economic develop
ment on societies alien to this culture.20 Reconciling culture and development 
emerged as a priority and in 1988 the United Nations Educational, Scientific 
and Cultural Organisation (UNESCO) proclaimed a Cultural Development 
Decade. It then set up a World Commission on Culture and Development 
for the purpose of ‘placing culture at the heart of development’ thereby hold
ing out new hope, which Javier Perez de Cuellar expressed in particularly 
emphatic terms in 1994: ‘If culture becomes development’s guiding star, if 

19 Another example of this is highlighted by Akhil Gupta; underdevelopment itself has become 
a form of identity for some Third World populations; See Akhil Gupta, Postcolonial Developments: 
Agriculture in the Making of Modern India (Durham, Duke University Press, 1998) 338 ff.

20 See the Development and Culture Forum of the InterAmerican Development Bank in 1996 
in Paris; www.minefe.gouv.fr/fonds_documentaire/notes_bleues/nbb/nbb155/banque.htm. See 
also Alain Pellet and JeanMarc Sorel (eds), Le droit international du développement social et culturel 
(Paris, L’Hermès, 1997) and Marc Poncelet, Une utopie post-tiers-mondiste. La dimension culturelle 
du développement (Paris, L’Harmattan, 1994). 
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it ranks first among the priorities of the national and international agenda, 
we will have protected the only untouched heritage of humankind: the virgin 
land of the future.’21

In fact, the idea was not really new since not only had the concept of cul
tural development existed since the earliest UN resolutions, but everyone had 
also very quickly gauged the relevance of such a step. In the 1980s, the big 
development agencies had begun to rehabilitate culture by looking to make 
local populations the main actors of their own development so as to give 
them prominence, to respect their cultural identity and, in so doing, make 
development more effective.22 The introduction of a cultural dimension was 
designed to promote cultural adaptations of the development model by tak
ing account of the cultural practices and historical and traditional contexts in 
which the model was to be put in place. Nonetheless, one can only observe 
that the actual achievement of this new form of development was very limited 
and remains so, which is all the more unsatisfactory because the relevance 
of the principle is reinforced by the few very fine successes achieved locally, 
which certainly attests to the fact that the only models that can work are those 
that respect the cultures in which they are to be introduced and the identity 
of the people who are to be the beneficiaries.23 It is highly significant in this 
respect that it was the Asian countries, with the oldest traditions and most 
resilient cultures that achieved spectacular economic development and not 
the countries that were subject to the diktats of the International Monetary 
Fund and the World Bank. At the same time, it cannot be overlooked that, as 
development itself is a concept of Western origin, it is intrinsically a vector 
of Western principles and practices that partly slant the project and quickly 
show up the limits of the exercise.24 

Secondly, cultural rights have been explicitly attached to the new face of 
development in its ‘human’ aspect. In 2004, a United Nations Development 
Programme (UNDP) report showed that cultural freedom is a decisive fac
tor for human development.25 The idea is that human beings cannot experi
ence real development, and therefore truly choose the ends that make them 
flourish, unless they can fully live out their cultural preferences and those 
of their communities. As Patrice MeyerBisch so clearly expounds it, the 
violation of cultural rights is an aggravating factor of poverty, whereas, 
conversely, cultural rights may help to combat poverty and promote the 

21 Le Monde, 25 February 1994 (our translation).
22 See for example Guy Hermet, Développement et culture (Paris, Sciences Po, 2000). With 

regard to South America and Africa, see Essé Amouzou, L’influence de la culture sur le développe-
ment en Afrique noire (Paris, L’Harmattan, 2009). 

23 See the UNESCO culture and development website.
24 See the criticism by Suzanne Schech and Jane Haggis, Culture and Development: A Critical 

Introduction (Oxford, Blackwell Publishers, 2000) and in another way Gilbert Rist (ed), La culture, 
otage du développement? (Paris, L’Harmattan, 1994). 

25 UNDP 2004 Report, ‘Cultural Liberty in Today’s Diverse World’; hdr.undp.org/en/reports/ 
global/hdr2004/.
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human development of individuals.26 Cultural rights can improve the capa
bilities of individuals and their opportunities to make life choices that allow 
them to thrive. They can be an irreplaceable factor in integration while, 
conversely, the denial of such rights depletes individuals, reduces their life 
choices and worsens their state of poverty or of economic and social exclu
sion. Obviously, what holds for cultural rights also holds for women’s rights, 
the rights of minorities and of indigenous peoples. They are essential to the 
improvement of the economic and social circumstances of categories of 
vulnerable and stigmatised persons in the same way as economic and social 
rights are the necessary corollary of specific rights ensuring the protection 
of their identity and culture. 

Starting with these few examples drawn from actual practice, it can be 
seen that what is at play here, on a particularly crucial point, is the possibil
ity of fitting together the legal responses given at the international level to 
the two most characteristic types of injustice of presentday international 
society so that these responses may reinforce one another without impeding 
one another; and this analysis needs to be taken much further than it has 
been here to identify other possible areas where the two bodies of law might 
fit together. Even then, not everything would have been said, for it must 
be understood that this question leads on to a far more general basic legal 
problem that goes beyond the question of the articulation between the law of 
recognition and the law of development. The recognition of the equal dignity 
of cultures and the restoration of wounded identities must go hand in hand 
with the reinsertion of stigmatised countries, peoples and human beings into 
a world economy in which the rules of the game are equitable and do not 
counter their effects. This brings us back once again to the existing legal and 
economic order. 

III The Law of Recognition and International Economic Law

Here we come back to what was said at the end of Part one of this book, 
namely that international economic law remains the decisive component of 
all these legal practices. It has already been seen how the neoliberal rules of 
international economic law could influence all classical and new international 
law on development, often making development law sound like some beguil
ing discourse that no longer fooled anyone. Exactly the same may apply to 
the rules of recognition. International economic law is essential in making 
them viable since any cultural rule requires some material backing and fits 

26 Patrice MeyerBisch, ‘Les violations des droits culturels, facteur d’appauvrissement dura
ble: pour une observation des pauvretés culturelles’ in Emmanuel Decaux and Alice Yotopoulou
Marangopoulos (eds), La pauvreté, un défi pour les droits de l’homme (Paris, Pedone, 2009) 185 ff. 
He develops arguments in Joseph Wresinski, Culture et grande pauvreté (Paris, Ed Quart monde, 
2004). 
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into an economy; but international economic law can then, by this means, 
neutralise their impact if it imposes the rules of market capitalism, financial 
deregulation and ever greater free trade. 

Let us take the example of cultural diversity. What might the rules of the 
2005 Convention be worth if they fail to provide for their primacy over or 
at least their compatibility with the commercial rules of the World Trade 
Organisation (WTO)? What becomes of the principle of the diversity of 
cultural expressions adopted in 2005 at UNESCO if at the WTO the only 
legal system applicable is the far more restrictive system of cultural excep
tion? And what if the world’s leading economic power, the United States, 
uses the legal technique of bilateral agreements to systematically circumvent 
the rules so as to benefit free trade? Since the Convention was adopted, the 
United States has got around the principle of diversity by a series of bilateral 
agreements entered into with Third World states through which it makes the 
attribution of economic advantages conditional upon those states abandon
ing internal measures for the protection and promotion of national cultures 
provided for in the Convention. The cynicism of this policy destroys every
thing that was so symbolically decisive in the 2005 Convention in terms of 
cultural recognition and respect of identities. Let us take another example: 
what do the rights of minorities and indigenous peoples, the protection of 
their heritage, of their traditional arts, their forests and their ancestral lands 
count for if the national and transnational interplay of private economic 
actors, oil companies, mining and logging companies can quite lawfully 
impose itself on them, notably through investment contracts that are exces
sively favourable to the investor?27 In Latin America, for example, several 
enterprises have seen new markets open up to them thanks to globalisation 
and the neoliberal system that favours the deregulation of investments but 
it is also to the obvious detriment of the rights of indigenous peoples.28 On 
these grounds, accusations have been made against several enterprises such 
as Glamis Gold and Montana in Guatemala, Repsol in Bolivia and Peru and 
Texaco in Ecuador, but without there being anything in employment law, 
the rights of indigenous peoples or human rights to legally counter activities 
which are otherwise made lawful by international investment law. 

The problematic relationship between these separate systems was notably 
discussed during negotiations on the 2005 Convention on the Protection and 
Promotion of the Diversity of Cultural Expressions. The negotiators knew 
perfectly well that the principle of diversity of cultural expressions would 
only be window dressing because of the imbalance of North–South, and 
now South–South, economic power if competition law took precedence over 

27 See Frédéric Deroche and Julian Burger, Les peuples autochtones et leur relation à la terre: un 
questionnement pour l’ordre mondial (Paris, L’Harmattan, 2008). 

28 See, for example, Janet WardenFernandez, ‘Indigenous Companies’ Rights and Mineral 
Development’ (2005) 23 (4) Journal of Energy and Natural Resources Law 417 ff.
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the law of cultural diversity.29 They then tried to take account of the differ
ence in the level of development of states but also to square the rules of the 
Convention with international economic law. There is a whole series of issues 
about development. They introduce the principles of cooperation, preferen
tial treatment and the creation of a support fund for developing countries 
(Article 2(4) and Articles 13–18). However, the fund is only very moderately 
supplied for the time being and, moreover, as Hélène RuizFabri points out,30 
while the provisions on cooperation are used conditionally by rich countries 
so as to weigh on the cultural orientations of developing countries, those 
provisions may serve as an underhanded way of reinstating a new form of 
cultural imperialism. The new body of law may therefore itself have ambiva
lent effects and be used as a new constraint on poor countries. Moreover, the 
Convention makes provision for relations with the other treatybased instru
ments of the states parties (Articles 20 and 21) including their economic 
and financial commitments. Article 20 provides that there should be three 
elements to the relationship: ‘mutual supportiveness, complementarity and 
nonsubordination’. Because of ‘nonsubordination’, states parties cannot 
subordinate the 2005 Convention to other treaties and neither can they use 
the Convention as an argument to modify their other treaty commitments. 
This is a classical application of treaty law. That leaves only ‘mutual support
iveness’ or ‘complementarity’ and the hypothesis of some solution involving 
compatibility between the provisions of the Convention. Now, while the 
compatibility of rules – and of actions of the relevant institutions – may make 
it possible to come up with a common economic solution to give effect to 
the legal principle of diversity, it has to be observed that, at this stage, there 
is nothing to indicate how, in fact, the relation between the rules protecting 
and promoting cultural diversity will square with the rules of international 
economic law. And, for now, all the signs are that the WTO’s international 
economic law will prevail as it does in other domains. 

Through this we are led back, unsurprisingly, to the problems addressed 
with international development law because the international law of recogni
tion may well prove to have very little effect in some of its branches and may 
largely fail to reform the violations of cultures and identities unless it can 
put an end to the economic and cultural domination that is an impediment 
to the diversity of cultures and the flourishing of identities. In this case, it 
would have a particularly worrying dark side, a highly rhetorical aspect that 
might even reinforce scepticism about all these legal developments because 

29 See Elsa Comby, ‘Quel type de coopération peut être engagé entre pays du Nord et pays 
du Sud?’ in Hélène RuizFabri, La convention de l’UNESCO sur la promotion et la protection de 
la diversité des expressions culturelles. Premier bilan et défis juridiques (Paris, Société de législation 
comparée, 2010) 255–66. 

30 Hélène RuizFabri, ‘Conclusion à deux voix’, La convention de l’UNESCO sur la promotion et 
la protection de la diversité des expressions culturelles. Premier bilan et défis juridiques (Paris, Société de 
législation comparée, 2010) 276. 
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this law of recognition might be seen as a roundabout way to further subject 
individuals, states, groups and marginalised individuals to a dominant neo
liberal world order that has no real concern for their identities and cultures, 
but merely gives the impression that they are respected.31 The inevitable 
result is that everything that was said at the end of Part one of this book about 
the recasting of the existing legal and economic system for more equitable 
development is applicable here; that is, ultimately everything involves the 
modification of international economic law, as set out above, but also the 
way in which international economic law can or cannot fit together with  
the other branches of international law. This final aspect of the question 
deserves attention as this enquiry is brought to its close, since there has not 
so far been any opportunity to evoke it and to say why it is so problematic 
because of the specific characteristics of the international legal order.32

Unlike domestic legal orders that are all hierarchical in some way or other, 
the presentday international legal order is characterised by the relative frag
mentation of its regimes and the absence of any hierarchical order in its rules. 
It simply juxtaposes the general principles of law, international custom and 
the legal regimes engendered by bilateral and multilateral international trea
ties. The basic classical principle behind this is that of the normative equiva
lence between any norm and any source of international law. This means 
that the most insignificant bilateral treaty has the same legal value as the most 
fundamental of general customs. True, there are rules about the succession 
of norms and rules of minimum compatibility as to the interpretation of trea
ties, but they are of limited application. It is also true that there is a change 
afoot towards some degree of rank ordering of the norms of international law 
with the existence of a few common formal and material principles, but the 
international legal order still remains weakly coordinated even so.33 With the 
latest phase of globalisation, it may be thought that international law is even 
more destructured because of an ever more complex tangle of international, 
transnational and private normative spaces obeying their own principles of 
coherence.34 And so this very particular state of the international legal order 
would seem to explain the juxtaposition of legal regimes without any connec
tion between them, such as the regimes on human rights, environment law 
and therefore also economic law and the law of recognition. The international 

31 In line with a selfimage consistent with what society expects which acts as an incentive to 
voluntary submission. This is an ‘ideological’ form of recognition that must be distinguished 
from these ‘justified forms’. See Axel Honneth, ‘La reconnaissance comme idéologie’ in La 
société du mépris. Vers une nouvelle théorie critique (Paris, La découverte, 2006).

32 I speak here of legal order in the weak sense of the term, without getting into the discussion 
of whether it forms a ‘system’ in the strong sense or merely a ‘space’.

33 See PierreMarie Dupuy, ‘L’unité de l’ordre juridique international, Cours général de droit 
international public’ (2002) Recueil des Cours de l’Academie de Droit International 297 and espe
cially on the inclusion of commercial law in the international order, 450 ff.

34 See Neil Walker, ‘Beyond Boundary Disputes and Basic Grids: Mapping the Global Disorder 
of Normative Orders’ (2008) 6 (34) International Journal of Constitutional Law 373–96.
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legal order may at one and the same time, and without any express solution 
as to compatibility, include neoliberal international economic law and legal 
norms like those of recognition and development that involve escaping in part 
from that economic law, with each new regime being created to suit the needs 
of states and other actors of international society without them worrying 
unduly about any contradictory effects. In other words, the incoherent, lim
ited or contradictory aspect of the different regimes of the international legal 
order is a logical consequence of its partially disordered character and of the 
insufficient rules of compatibility or the absence of any rank order among its 
norms. This rapid presentation simplifies in the extreme a phenomenon that 
has many ramifications, since two other factors should be taken into account: 

(1)  The fact that the functional regimes we have evoked (law of develop
ment, recognition, international economic law, etc), which coexist 
without any hierarchical order, are compounded by regional regimes 
(European, American, African law, etc) and transnational regimes (lex 
mercatoria, electronica, sportiva, etc), making relations between norms and 
sources of the international legal order and the perception one may have 
of it highly complex. 

(2)  The fact that this relative fragmentation of the international order into 
separate functional, regional, transnational regimes stands alongside a 
dispersion of power bases (public and private) within international soci
ety that also particularly aggravates the phenomenon.35

From this it can finally be seen, at this stage, that, such as they are integrated 
into this legal order, the international law of recognition and international 
development law can at best correct but not transform the existing order36 
because they leave in place the deepseated cultural and economic structures 
that underpin this order, that is, the dichotomous cultural patterns of repre
sentation inherited from the colonial/postcolonial period (and other patterns 
of representation for the other debased identities) and the market capitalist 
and financial system which both constantly reproduce economic and cultural 
inequalities. The law of recognition and the law of development do not de
construct these structures but aim merely to correct their negative effects, 
aiming at greater fairness in the case of international development law and at 
greater valuing of culture in the case of the international law of recognition. 
However, if one were to adopt transformational solutions, these would have 
to address the basic structures of the economy and of culture and take, say, 
the form of economic degrowth and cultural deconstruction. This would 
be to advocate a shift away from liberal international law, the end of inter
national development law and of current international economic law, and a 

35 See Mireille DelmasMarty, Les forces imaginantes du droit (III) La refondation des pouvoirs 
(Paris, Seuil, 2007).

36 In the sense of the distinctions posited by Fraser, Qu’est-ce que la justice sociale 32 ff (n 2), 
who recommends transformational remedies.
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move towards an international law of degrowth. It would also be to advocate 
the end of the international law of recognition and its replacement by an 
international law of cultural deconstruction where all the dichotomies and 
differences would be abolished and replaced by a flexible network of multi
ple cultural references. I shall not venture to develop the implications of this 
here, but these are other viewpoints that exist and that are found in particular 
among postdevelopmentalists, deconstructivists, postmodernists or certain 
feminist movements.


